rinigeht think that these national lnws related 1o actions of individual, thewr effect
wits the imposition of sanctions against states He stressed that “this is so if
one looks at the substance rather than the form of Acts” He painted out
that these extra-termitorial national laws were contrary Lo intermational law as
they usurped the role entrusted to the UN Security Council for the imposition
of sanctions agninst states, He continued that these laws were unilateral
they affected the principles of sovereignty and sovereign equality of stites
They also sinned against the principles of noninterference in the affairs of
other states, and non-intervention. Indeed, he elaborated, they were agmnst
mnq] nstruments and declarations of the UN and other international
organisations

He also shared the view that this new development affected not
only domestic economics of developing countries but also South-South
Co-operation and economic relations between themselves and the
developed world. He concluded by saying that as AALCC it was “our
duty 1o present a unified position which would demonstrate our rejection

of such practices

introduction of the topic, respectively Reiterating the stand taken by
Inqtha!r dﬂ:guu.h: said extra-territorial spphcation of national
:;g:ﬂm!:n infringes the sovereign right of states,violates the pinciples
non-intervention and :ﬂ'm:;_lhn economic and political relations
;nmg:m therdlhnrmﬂ:u these sanctions will disturb the
orth-South tlﬂmmﬂ economic orderjrelations, he called upon

The Delegate of Myanmar ex : :
e pressed his government
mmhMﬂSmﬂh:wm.mwT

omary law amongst nations He further pointed out thar one

.:-.mhdmpmnﬂwmnpuﬁmhrm had imposed around

&1 multilateral sanctions against 3% countries in a span of 4 years  His
concluding remark was the quotation of es Foreagn Minister ‘s address
to the 515t Session of the General Assembly wherein he had stated™we

find unacceptable the threat or use of economic sanctions and extra-

territonal application of domestic laws to influence policies in
developing countries 1t is also a flagrant viclation of the UN Charter™

The Delegate of Indonesia conveyed s appreciation to the
AALCC Secretariat for having prepared an excellent background work.
Expressing deep concern to the extra-territonial application of national
lewislations be was of the view that such laws would affect international
trade. which would need disputes to be settled amicably or be brought
before WTO or other judicial bodies He further recalled the “ Agreement
Establishing the WT0," a treaty ratfied by many AALCC Member States.
‘which asks states 1o cooperate to solve problems consistent with the
spirit of international free trade. He also supported the idea put forward-

- by the Government of the Islamic Republic of lran to carry out a

comprehensive study on this item.

The Delegate of Japan appreciated the excellent work done by
the AALCC Secretariat and thanked the Assistant Secretary General
Mr Asghar Dastmalchs for his presentation of the topic. The Delegate
expressed the view that in a changing world scenario, with increasing
globalization and liberalization of international trade, especially
wterdependence would be affected by extra-territorial sanctions. He
felt countries “should bear this in mind, while dealing with the topic of
Sanchons

The Delegate of Senegal questioned the utility of the

discussion when most or nearly all states consider the extra-territorial
application of national laws as illegal. -

The Delegate of China appreciated the work done by the
AALCC Secretariat. While pointing out that extra-terntorial application
of national legislation is not a new phenomenon, he traced its origin to
the colonial era. Referring to his country's experience, he further added.
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that before 1949, China had suifered these lows as many other Asian
countries. He stated that the founding of the United Nations and the
onset of the decolonization process, had dissipated these laws, but they
had now reappeared in different form viz long arm Jurisdiction
Referring 10 the mandate of the AALCC as a legal body, he said “we
can study legal 1ssues, though we cannot deliberate upon the political
fallout of these laws ™ While resterating acceptance of the LIN System
of sanctions under Articles 39-42 of the UN Charter, he objected 1o
unilateral apphcation of sanctions agmnst third parties. He expressed
the desire that AALCC Member States should frame their opinion on the
subyect and the Secretanat should conduct a comprehensive study on the

topc

The Delegaie of India thanked the AALCC Secretanat for
preparing an excellent background paper on the topic and the Assistant
Secretary General, Mr Dastmalchi for having introduced the topic. He
stated that the referral made by the Islamic Republic of lran 1o study the
‘Exin-terntonal Apphcation of National Legislation: Sanctions Imposed
agninst Third Parties, though an important item is also highly complicated.
It involved a combined study of private and public international law
aspects

He further added that his delegation would not shirk from
responsibility if the Committee decides to conduct a detailed study of
the topic. However, he was of the view that AALCC as a legal
consultative body should be concemned with the legal aspects of sanctions
Elaborating on the subject matter of extra-territoriality he said its origins
were in criminal jurisdiction. He further added that these legislations
were territorial in nature. though they had extra-territorial application

The support basc of these legislations lay in the US domestic
application He felt it is this aspect which his country, and the Member
States should be worried sbout He called for a strict legal study of the
toic, bearing in mind that the [LC was studying the topic counter measures
under the rubric of State Responsibility
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President felt that this item was a very complex legal topic
| o carefil examination and study. Refemring 1o the legal aspects

fact that we live in an interdependent world he called for a




(ii) Decision on the “Extra-Territorial Application of
ational Legislation: Sanctions Imposed against Third
Parties"

(Adopted on 7.5.1997)
Asian-African Legal Consultative Committee At lts Thirty-Sexth

: Mﬁhﬁﬂﬂuﬁmmﬂnhlhﬁm&mﬂﬂﬂn

 Appreciative of the Note of the Secretary General on the subject
set out in Doc. No. AALCCXXXVT\Tehran'97'S 8,

* Having heand the statement of the Assistant Secretary General
well as the interventions of the delegates of Member States and
esentatives of Observer States

mﬂ:mw“ﬂhhﬂuﬂnm
- lermitonal Application of National Legislation, Sanctions

Jrgamizational Admimistrative and Financial matters on the question
roposed activities, in particular the Seminars proposed to be
Juring the year,

 Reguests the Secretariat to monitor and study developments in

';- to the Extra-territorial Application of National Legisiation:

Hﬂhﬁﬂ*s“muhmﬂmhﬂmun and materials
' e the work of the Secretaniat;

e —
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4 Farther requesis the Secretary General 1o table a report of the

SEMINAF OF meeting of expents on the sub
Committee. and B subject at the next session of the

5 Decicdes to inscribe the jtem * itor

; ey tem “Extra-territorial licat; i
Natonal Ltg:sigtmn: Sanctions Impased Against Third :ﬁu" ;:nnlr?:
agenda of the thirty-seventh Session of the Committee.

(i) Secretariat Study

Extra - Territorial Application of National
Legislation: Sanctions Imposed Against Third
Parties,

 The Secretariat in s study having referred to the Memorandom
» Islamic Republic of Iran on the fundamental Principles of
national Law. supremacy of International Law over Muncipal Law
jimits of Extra-Territorial jurisdiction and possible infringement
 the right 1o development and violation of pninciples of international

syiewed the subject by considenng the doctnine and practice, hmits
toriality . response of the International community and

J i

EXTRA-TERRITORIALITY:

§ |.F
s

DOCTRINE AND

~ In common understanding jurisdiction in matters of public law
cter is terntorial in nature. However, some States are known to
ré-territorial effect ta their municipal legislation which s in the
resulted in a conflict of junsdiction and resentment on the pan of

e
ol f

Fi-1&

el L

Civil Law countries jurisdiction over, their nationals for offenses
imitied even while they were abroad  In recent years Germany is
n to have asserted extra-territonial Jurisdiction especially in
ction with competition regulations Among the commaon law system.
d Kingdom law allows such Jurisdiction in select cases * treason,

al Legislation is given extraterriiorial effects in mich context as {a) 1o exercise

ction over natiomals wherever they may be. (b) 1o protect a Stalke ajginst
oin, ferrosn, drug irallicking and other offonses alfeciing s power and
: 1y 10} to protect and repuliie activities affecting Hs wedlih, resources and
- other sconamic activities; and (d) 1o szcure 1he nghis of persons
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United States of America has histoncally asserted far broader extra-termtonal
jurisdiction than have mast other countries. It exercises junisdiction in a
wide vanety of cases banking drug enforcement’ securities regulations, export
conynumications, treason, unauthorized attempts to influence a foreign
government, violation of US laws on restrictive trade practices; and failurc
to answer subpoenas issued to attend a court as a witness for offences
commutted outside the territorial sea on the high sea®

It has been suggested that the exercise of such extra-territonal
jurisdiction is deemed desirable and, indeed. inevitable because of (1)
the interdependence of the international community necessitating the
extenston of State's legislative junisdiction beyond its borders to regulate
transnational activities which have profound effect on, or are of concern
to the State, (i) the desirability 1o avoid safe havens for criminals, (1)
the need to regulate pnd control activities of entities with agencies spread
n different parts of the world but connected or linked to & common
source or headquarters crisscrossing several junisdictions with no single

Jurisdiction being effective to control the enterprise; (iv) the imperatives
of international cooperation 1o give full effect to bilsteral or multilateral
obligations,

Claims and counter-claims as to the acceptability or
reasonableness of exercise of extra-termtonal junsdiction are often
centered around (i) the nature of junsdiction, civil or criminal | and (i)
the type of junisdiction: legisiative, adjudicatory or enforcement  As
regards the nature of junsdiction some publicists do not believe that
there exists any real distinction between civil and criminal jurisdiction
Others, however, distinguish the elementary cases of direct physical

* United Simes v Bank of Nova Scotia. 691 F 2d

¥ Laker Asrwavs Lid v Sabena Belgian World Airlines 791 F.2d. 909, Laker Airways

Lid v Pan American World Alrweys Inc. @04 F Supp 280 Also see British Airwiys
bosrd v Laker Airways Lid. 1985 Appeal Case 5§

*United States v Ailantic Container Ling

* ML Nash “Comemporary Practice of the United Stutes Helating 1o Inemutional
Lina™ 74 (19803 p 134

8O

e dement of alleged remote consegquential
! J m TJT::L from that prerise that while in the
MEE extra-temnitorial exercise of crimunal jurisdiction is permissible.
A it 10 apply the formula of “effects” would be “to enter upon
e Fa mwﬂﬂhmm unlimited extra-territorial jl.rn::imlunﬁf
Py Thlﬂ'-' is also & divergence of view as to the type of jurisdiction
A e writers discard in folo any kind of distinction. others have
e o he problems of extra-territoriality by reating the three different

mes of jurisdiction scparately

Conflic arisen in the context of eCONOMIC ISSUES
_hen Stat uﬁmﬂgﬁﬂwm laws outside their territory. In the
s and counter claims, that have ansen with respect 10 the exercise
rterritorial jurisdiction the following seven principles have been
“ked viz { i) principles concerning junisdiction.(if) sovereiynty in
lar economic sovereignty and non-interference; (ih) genuine of
atantial link between the State and the activity sought to be
ulated (iv) public policy, national interest.{v) lack of agreed
hibitions restricting States right to extend its junsdiction.(vi}
Srocity and realiation, and (vii) promonion of respect for law
withstanding the national interests of the enacting State, grave concerm
bee | expressed on the promulgation and application of municipal
sdation whose extra-territorial aspects affect the sovereignty of other
It has been stated in this regard that “any pmnuTgltmnluf
nrovisions intended to pressure other States, particularly d:w::lupmlg_
wates, o to apply rules of domestic law extra-territorially is
ot only incompatible with international law, but is also part of the new
eneration of unilateral actions that is one of the most disturbing trends
fi the world stage today. Such actions are guided by domestic political
sterests and therefore introduce elements that are incompatible with the
ver. I ﬂh‘pnm of achieving & more constructive fﬂn!:wmk t'grrr.lm&
nong Staies * While universal jurisdiction may be invaked m order o

fosecute such offenses as, piracy, slave trade, genocide, war crimes,

oz thie sateiment of the delegte of Colombia, Mrs. Ramirez. made 3t the Fifly-
s session of the General Assconbly
ofirss sessign A/3 1PV STpK



and attacks on or hijacking of avil mrcraft | are recognized by the community
of States as being of universal concern consideration needs 1o be given to
the fimits within which a State can exercise its jurisdiction over conduct outside

is territery 1t may be stated in this regard that in {nited Staves v Alumimm
{ . oif America” the Court had irver afic declared that

“any State may impose labilities, even upon persons not within
its allemances, for conduct outside its borders that has
consequences within its borders which the state reprehends”

A corollary to that question is the question of the limits for
exercise of junisdiction on the basis of the principles of “effects'"
“passive personality™ nationality principle™® Yet another question
which may require consideration is whether self-help” by a State, or its
officials. or its agents, can be justified in enforcing national law and
pulicies in the face of opposition, lack of cooperation, or lack of
expeditious response from foreign States

The Supreme Court of the United States of America has
observed that “Extra-territoniality is essentially, and in common sense,
a jurisdictional concept concerning the authority of a nation to adjudicate
the rights of particular parties and to establish the norms of conduct
applicable to events or persons outside its borders ' More specifically,

THRE M ALG(1945)

* The principle of “effects” is invoked by some States 10 exiend the reach of their
laws over setivibies afTecting imderess. including Dhose of (heir mitionils,

* Tl passne personaliny principle allows Suies 10 ~assunie jurisdiction for offenses
comminitied agaimst ity natonals. For details see the decasion of the Permanent
Coun af Imiemational Justice in T 55 Loty Case PCL] Series A

" Under the nationalsry principle a stie may prescribe laws goveming the conduct
of its citigens irmespective of where they reside

" See Emvironment Defense Fund. Inc . v Walier E Massey. Reporied in
Frvernativmal Legal Vlmierdols (1995) p 8IS,

+raterritoriality principle provides that °( r jules of the United States
v law, whether preseribed by fideral ar state authonty, apply only 1o
Lecurring within, or having effect within, the temitory of'the United

An early example of the application of the extra-territonality
ple is ' v Uni i " In that
the plaintiff alleged that the defendant, a US corporation, had
{ United States antitrust laws by inducing a foreign government
~tions withir its own territory which were adverse to the plaintiffs
iginess The Supreme Court refused, in the absence of a clear statement

axtra-territorial scope, 10 infer congressional intent to apply the federal
e 10 the conduct of a foreign government because enforcement would
erfered with the exercise of foreign sovereignty

~ Similarly, in Foley Bros V_Filardo," the Supreme Court
fined 10 pive extra-territorial effect to a labor statute applying to
jwery contract made 10 which the United States .. is a party.” The
recounized that extra-territorial applicatio n of the statute would
'm'ﬂﬂ} its coverage beyond places over which the United
-':_'_mﬁguymiusmmnﬂngiﬂﬁﬁt mntrn!."md
erefor Hdﬂutthcimﬂmw@dmhbmmdmmMm
e primary concern of a foreign country, should not be attributed to
J’ in the absence of a clearly expressed purpose

The United States’ Sq:mﬂmmhsnhmmd!imlhut‘lrc
least three genersl categories of cases for which the presumption
ifist the extra-territorial application of statutes clearly does not apply.
irst, the presumption will not apply where there 1s an “affirmative
lention of the Congress clearly expressed 1o extend the scope of the
ule 10 conduct occurring within other sovereign nations '* It may,
. e mentioned in this regard that Judge King of the United

g ,mmqummquutwm
, [o%7

23 US 34519

336 US 251 m 22

Sew Esvimmmenta! Defense Fumif v Massey supea



States Count of Appeal in ber dissenting opmion in Heowrselden v ARAAMR T
wbrserved thm Congressional intent 1o exeraise exira-termitonal junsdction
must be explicat only when such an exercise of junsdiction would violale
mtemational law. Where there is no conlflict with international law. no explicn
conyressaonal suthonzation s needed  Evidence ofexpressed “contrary mtens’
of Congress must be gleaned from statutory construction and may be
sufficient w overcome the presumption™

Second. the presumption 15 generally not applied where the
farlure to extend the scope of the statute to a forergn setting will result in
adverse effects within the United States  Two prime examples of this
exception are the Shennan Anti-Trust Act, and the Lanham Trade-Mark
Act, which have both been applied extra-terntorally where the failure
to extend the statute's reach would have negative economic consequences
within the United States  As Bowett observes. “in the celebrated A/cna
case the U.S . Supreme Court was quite clear that it was dealing with
conduct outside its borders that has consequences within its borders” . ™"

Finally. the presumption against extra-territornality is
mupphcable when the conduct regulated by the govemment ocours within
the U'mted States By defimtion an extra-terntorial application of a
statute involves the regulation of conduct bevend U S. borders Even
where the significant effects of the regulated conduct are felt outside
LS borders. the statute itself does not present a problem of extra-
termtoriality. so long as the conduct which Congress seeks 1o regulate
occurs largely within the United States

" See Boursclan Aramico X537 F 2d. 11014 Reported by M. S. Gallazzi in X9 AJIL
(1989 p 375

"0 W, Bowett “Jurisdiction” changing patierns of Authenty over Activities And
Respirces © Mritish Yeur book of Inernational Law Vol LI (1982 plw 7 1

will be recalled vhit i T8 v b U impose Labilities cven upon persons
mok | s consequences within is borders which the siate reprehends.”

EXTRA-TERRITORIALITY AND LIMITS IMPOSED BY
TIONAL LAW

otwithstanding the above mentioned presumplions aymnst exira-

‘H' .inwnnllﬂﬂlmi:eﬂl:knmnd'tllumd.ﬁuluw

— -leymuthdhuthmﬂlm“nﬂmh
e WMW“TMHHMMLMIIF

e mephdeuidyurﬁmlyumlﬂ?q._Euﬂmm
77 the LIS Supreme Court had applied the National Prohibition Act to
' ﬂdminiuinuun'mmut‘mmmhy Orther mnstances.
ﬂ'-mﬂmiuinpphﬁunnﬂh:mmuﬂﬂum

t times the Helms-Burton Act 1o impose new

; ‘I“ umwmwhlﬂﬂk inwup-:mrcuﬂhulnd_hy

the D" Amato Act 1o cut off trade with lran and Libya and mmluh

) incorporated in the United States that continue 10 trade with

and other measures related to Iraq and Libya hnwrflndm'uﬂ

fians related to the extra-terntonial apphication of national laws as
‘s the question of economic countermeasures™

It may be stated that the provisions nl'tlhn Haim-Burthm A:l
sorizing lawsuits by LS nationals against foreign firms that “traffic

expropriated Cuba has caused much controversy. While

wrican international Lawyers are divided in their opinion as to whether:

-
the dissenting opmion of Justice Blackmum in Slae, Aetimg Commip ey
i dned Naturaltzation Service, et al v Haitian Centers Comeil, fne
Reporied i 32 International Legal Materiols (1993 p. 1039
lic Ly 104114, For e text of the Act see 38 Iniernanianal Legal Materialx
7
R 1o ~1run and Libvn Sanchions Act of 1996 Acl rends “ An Arl o
snctions on persons making corain imvestinents directly and signilcamly
10 the enhntcesent of the wbility of I or Libya to develop is
resources, ind on PErsOns exporting cenain items il enluiice Libya's
s 01 avintion capabilitics of enbance Libya's ability (o develop its petrolcuin
: and for other purpesss.” Public Law 114172, For the text of the Act
I8 fniernmtions!  Legal Materials (1996) p. 1273,
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the provimons of the Act violate International Law, there is general agree-
mient pmong foreign governments that they doso Such actions and contrac-
Esrns weill strmn the common commatent to the nule of Taw. The Helms-Bunon
At it has been observed . “establishes sanctions” of vanous types agamst
countres that trade with and or mvest in Cuba. In all fairness. this attempt by
i State to compel citizens of a third State 1o obey the legislation of anothes
stute 15 in complete violation of the prnciples and norms of imernational Law,
and what it stands for ¥

Unilateral countermensures are, of course. distingt from collecnve
couermensures—otherwise referred 1o as sanctions, A magor distinction
vests i the fact that whilst the latter viz. sanctions are decided upon by
wn international organ, the Security Council, and their implementation is
mandatory for all members o’ the United Nations, unilateral measures
are the discretion of each State and are nccordingly not mandatory Yer
ancither distinenion hes in the fact that the feasibility of apphang econamic
sanctions is cireumscnbed by the scope of the provisions of Article 39
of the Charter of the Uinited Nations which requires the existence of a
threat 1o the peace. n breach of the peace or an act of aguression. In
contrast 4 browd imerpretation of this requirement muy make room for
dividual coumermensures to come in1o play  Besides. countermesasures

can be adopted for a vanety of purposes - political economic o
envirommenial

In the opmion of the Inter- American Juridical Committee ( the
Juridical body of the Organization of American States), all States are
subject (o international law in their relations and no State may “1ake
measures thut are not in conformity with international law without
ncurnng responsibility ” The Jundical Committee observed thar while
all States have the freedom to exercise jurisdiction . however. such
exercise must “respect the limits imposed by international law. To the
extent that such exercise does not comply with these fimits. the exercising

*! Boe the statement of the dedcgatc of the Uniiod Republic of Tanzama. Ms
Wiuakanapn wiade at the STih plonan mecting of the Fifty-firn Scwmion of the
Gemcral Assenibhy.  Official Records of ihe General Assembly Fifty-first sossion
3Tth Plenany Mectmg ASS [IFV 37 p 10
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il incur respomsibility ™ 1t was reiterated that the basic premise under
) fnrﬂinhi:tiing Jegtstative and judicial juriudh:thlmls rmlud
e o territoriality and thist a State may not exercise i1 power i
+ i the territary of another State exoep whetc a norm +_:I'uﬂmﬂ1mni
o observed that  State may justify the apphication of the Inx:n

| ﬁq.*unly insofar as an not uc:urri!'lu. nmm?c its termury I‘m_ a
substantial andd foreseeabe effect within its territory and the exercise
widiction 15 rensonable

A that & State may exceptionally exereise

- ,. I: m:lfm than territorality only where lh_m: exisis 4
N aantial and sinificant connection between the matter m question
e State’s soversgn authonty, such as in the event of the exercise
ction over acts abroad by its nationals and in centum
cases of the protections objectively necessary 10 ufepnd s
il soverein intercsts The Intes-Amenican Jundical Commitiee
o tion of “the legislation  whose effect is similar to that of the
surton Act” and the provisions of which establish the exercise
ion on bases other than those of territoriality concluded that
rcise of jurisdiction over acts of “wafficking in confiscated
operry” did not confiorm with the norms established by international
s for the exeraise of jurisdiction™

*Jt may be stated that the Opinion of the Intcr-American Jundical
"“-' sts careful readns in as much as. Il'lih:“ﬂlh_ﬂr me

R g ks
treat and protection of private foreign Investment whach
sessential fur tnﬁyﬂ?ﬂluﬂnpuuhﬂ economies (and) condemns the
ation of provisions which it Helms-Burton. are questionable under
stk

—
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for details. sec opinion of the Inics mluﬂmqwz
esolution AG/Dec 11 T4/ of the General Assembly of the F.::Tl'h
cedor of Tade and levesinient i the Hemisphere~ Doc. CHSOA

ol 2 Augnst 170 .

jexmonr | Rubia lutroducion Noie on ~Ongmisation of Amencm Suakes: |y
Miieriens Jttichicl Conthiitioc Opinion Exansiming the U 5. Hetms-Burian Act

8 Indersitional [egol Vaterials (1996 p 1722 ot 1324
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